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There is striking similarity between this instrument and the 
deed, the validity of which was sustained in Hurst v. Leckie, 97 
Va. 550, 34 S. E. 464, 75 Am. St. Rep. 798. But it is contended 
that the differentiating features of the two deeds, and the vitiat- 
ing feature of this deed, are to be found in the stipulation con- 
tained in the latter, reserving to the grantor power at any time to 
require the trustee to foreclose. 

The law has been settled in this state from the time of the de- 
cision in Lang v. Lee, 3 Rand. 410, that a deed which "reserves to 
the grantor power inconsistent with the avowed object for which 
the deed is made" is per se fraudulent. This principle, in varying 
form, has repeatedly received the sanction of this court; but no 
case has been cited, and we know of none, where a deed has 
been condemned as fraudulent which reserves to the grantor 
the power to require the trustee, at any time to foreclose 
the deed. Surely a reservation, the exercise of which must result 
in an immediate sale of the trust subject and application of the 
avails to the payment of debts, cannot be declared inconsistent 
with the objects of an assignment for the benefit of creditors, or 
be construed, in any just sense, as amenable to objection on the 
ground that it may be used to hinder or delay creditors. 

This precise question has been decided adversely to the view of 
the appellant in Sipe v. Earman, 26 Grat. 563, and therefore a re- 
view of analogous cases would be unprofitable. The court in that 
case, at page 569, observes : "Nor is the provision which author- 
izes an earlier sale, if desired by the grantor, repugnant to and in- 
compatible with the avowed object and purpose of the deed, so as 
to render it invalid and void." 

For these reasons, we are of opinion that the decree of the cir- 
cuit court is without error, and-ought to be affirmed. 

Affirmed. 



Virginia Fire & Marine Ins. Co. v. J. I. Case Threshing 
Mach. Co. 

Nov. 21, 1907. 
[59 S. E. 369.] 

1. Insurance — Interest of Insurer — Conditions — Breach. — Insured, by 
accepting a policy on incumbered property containing a condition that 
it should be void in case the property insured should be or become 
incumbered prior or subsequent to the date of the policy, was charged 
with notice of and bound by such condition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, 
§§ 636-651.] 
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2. Same — Waiver. — Where a policy insuring certain incumbered per- 
sonal property was issued without written application, knowledge, or 
notice on the part of the insurer or its agent that the property was in- 
cumbered, insurer did not waive a condition that the policy should be 
void in case the property was or should become incumbered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 
1028.] 

3. Same — Return of Premiums. — Where a policy insuring incum- 
bered property was void from its inception, because of the incum- 
brance, the insurer was not required to return or offer to return 
premiums voluntarily paid before notice of the invalidity of the policy 
as a condition precedent to its right to avail itself of such defense in 
an action on the policy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, 
§§ 1045, 1530.] 

Error to Circuit Court, Clarke County. 

Action by the J. I. Case Threshing Machine Company against 
the Virginia Fire & Marine Insurance Company. From a judg- 
ment for plaintiff, defendant brings error. 

Reversed. 

Marshall McCormick, for plaintiff in error. 
Whiting & Smith, for defendant in error. 

Buchanan, J. The policy of insurance upon which this pro- 
ceeding is based contains the following provision: "This entire 
policy * * * shall be void * * * if the property hereby 
insured, or any part or item thereof, be or become incumbered by 
any lien by mortgage, deed of trust, judgment, or otherwise, either 
prior or subsequent to the date hereof." 

There was a deed of trust upon the property insured at the 
date the policy was issued, and the question involved here is 
whether, upon the facts agreed, the whole matter of law and fact 
being submitted to the court, it erred in holding that the insurance 
company was liable. 

The facts agreed are as follows : 

"First. That C. K. Sowers, the assignor of the plaintiff, was 
approached by an agent of the defendant insurance company to 
take out a policy of insurance upon his machine, which said 
Sowers agreed to do, without making any verbal representation to 
said agent as to his title or ownership in said machine and fix- 
tures; that no written application was presented to the insured, 
C. K. Sowers. None was signed by him. No questions were 
asked by the agents of the insurance company as to title or incum- 
brances. 

"Second. That C. K. Sowers paid the premium for said insur- 
ance, and the policy sued upon was delivered to him. 
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"Third. That the insured, C. K. Sowers, complied with all condi- 
tions of said policy, and that the fire occurred as alleged in the 
plaintiff's notice without any fault on the part of C. K. Sowers. 

"Fourth. That the amount sued for, $700, is not more than 
three-fourths of the actual value of said machine and fixtures 
at the time it was burnt, as stated above. 

"Fifth. That the property insured was incumbered by a deed of 
trust to secure part of the unpaid purchase money due to the plain- 
tiff, which trust was of record in the clerk's office of Clarke county. 
The compliance with the conditions of the policy referred to in the 
third clause of this agreement of facts does not refer to the condi- 
tion, and was not intended to include the condition, that there 
should be no existing or after-created incumbrance; it still, 
however, being agreed that as to this condition no written 
application was made, that none was either presented to the appli- 
cant or signed by him, that no questions were asked by the agent 
of the company as to incumbrances, and no verbal representations 
were made by C. K. Sowers, the insured, as to incumbrances." 

Upon these facts, under the decision of this court in the case of 
Westchester Fire Ins. Co. v. Ocean View Pleasure Pier Co., 106 
Va. 633, 56 S. E. 584, the insured was not entitled to recover. In 
that case our decisions bearing upon the question under consider- 
ation were reviewed, and the conclusion reached that where the 
condition of a fire insurance policy is that it shall be void if the 
interest of the insured be other than unconditional ownership, or 
if the subject of insurance be a building on ground not owned by 
the insured in fee simple, the insured by accepting the policy is 
charged with notice of its contents and bound by its conditions, 
and the company by issuing the policy without inquiry does not 
waive the condition as to title and ownership unless the facts were 
known to the company or its agent when the policy was issued, 
or the company was chargeable with such knowledge, and that the 
insurance company is not obliged to return or offer to return the 
premiums voluntarily paid before notice of the fact that the policy 
was not in force as a condition precedent to availing itself of its 
defense to an action on the policy. In that case the condition of 
the policy was that it should be void if the interest of the insured 
was other than unconditional and sole ownership, or if the build- 
ing insured should be upon ground not owned by the insured in 
fee simple. In this case the condition of the policy is that it shall 
be void if the property insured, or any part thereof, was then or 
should become incumbered by any lien by mortgage, deed of trust, 
judgment, or otherwise. If a breach of the condition in the one 
case avoided the policy, there is no reason why a breach in the 
other should not do so, for the principle involved in both is the 
same, and the current of authority is that the policy in the one, 
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as in the other, case stands avoided under the facts disclosed by 
this record. 19 Cyc. 701. 

The judgment of the circuit court must therefore be reversed ; 
and this court will render such judgment as that court ought to 
have rendered. 

Reversed. 

Note. 

The major portion of the decisions relative to the validity of pro- 
visions in insurance policies, relating to incumbrances on the prop- 
erty, turn on the point of the duty of the insured to make known 
the existence of such incumbrances and the failure so to do as con- 
stituting misrepresentation in procuring the policy, and there seem to 
be but few cases directly in line with this one regarding the effect 
of a provision in the policy, that an incumbrance on the property in- 
sured will render the policy void. 

In Shaffer v. Milwaukee Mechanics' Ins. Co. (Ind.), 46 N. E. 557, 
the court, in construing a clause similar to the one in this case, 
said: "The courts almost without exception hold that insurance 
companies may rightfully insert in their policies, and enforce against 
the holders as a defense, conditions similar to those contained in the 
policy sued upon. This rule cannot, under the current of authorities, 
be successfully contradicted. The courts of our own state have so 
held in numerous cases. Bowlus v. Insurance Co., 133 Ind. 106, 32 
N. E. 319; Insurance Co. v. Vanlue, 126 Ind. 410, 26 N. E. 119; 
Insurance Co. v. Kyle, 124 Ind. 134, 24 N. E. 727; Geiss v. Insurance 
Co., 123 Ind. 172, 24 N. E. 99; Insurance Co. v. Niewedde, 12 Ind. 
App. 145, 39 N. E. 757. 

"In the case of Havens v. Insurance Co., Ill Ind. 90, 12 N. E. 137, 
the court, speaking by Mitchell, J., said: 'Courts cannot by construc- 
tion compel insurance companies to assume obligations which they 
have fairly guarded against in order to protect themselves against 
imposition, so their solvency may be legitimately preserved, in order 
to afford indemnity to policy holders who observe their contracts.' 
Under the great weight of authorities we must hold that the ex- 
istence of the mortgage given by Sheriff & Foster to the Schmidt & 
Bro. Company, which mortgage was an existing lien on the property 
embraced in the policy at the time of its issuance, was a breach of 
the conditions of the policy, and that, as the appellee had no knowl- 
edge of its existence at the time the policy was issued, such breach 
voided the policy, and that appellants -were not entitled to recover 
thereunder." Quoted in Shaffer v. Milwaukee Mechanics', Ins. Co. 
(Ind.), 46 N. E. 557. 

Nassauer v. Insurance Co., 109 Pa. St. 507, held that a provision 
in a policy of insurance that, "if incumbrances fall or be executed 
upon the property insured during the life of the policy, reducing the 
real interest of the insured to a sum equal to or below the amount 
insured without the consent of the company, the policy shall be void," 
is not contrary to public policy or good morals. 

Curlee v. Texas Home Fire Ins. Co. (Tex.), 73 S. W. 831, was an 
action on a fire policy covering a house and personal property which 
policy declared that it should be void if the subject of insurance, or 
any part thereof, be incumbered. At the time the policy was issued, 
the house was on land incumbered by a vendor's lien. The court 
held this constituted a breach of the policy, though the contract which 
created the lien was made before the house was built. 
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And in First Nat. Bank v. American Cent. Ins. Co. (Minn.), 60 
N. W. 345, the policy contained a printed condition avoiding it if 
the subject of the insurance is personal property, and be or become 
incumbered with a chattel mortgage. Held, the subsequent written 
portion of the policy, insuring the property of the insured, "its own, 
or held by it in trust or on commission, or sold but not delivered," 
did not annul or supersede the condition against such chattel mort- 
gage incumbrance, and the placing of such an incumbrance on the 
property after the making of the policy, and before the loss, avoided 
the policy. 

A stipulation in a policy of fire insurance that the same shall be- 
come void if the property "be or become incumbered by a chattel 
mortgage" is binding where the company has no actual knowledge 
of an incumbrance when the policy is issued,, though there be a chat- 
tel mortgage then on record, and though no written application for 
insurance is made, and no questions are asked regarding incum- 
brances. Crikelair v. Citizens' Ins. Co., 168 111. 309, 48 N. E. 167. 

Where plaintiff insured wheat subject to a chattel mortgage, 
of which the insurer was not shown to have had notice, under a 
policy providing that it should be void if so incumbered, plaintiff was 
not entitled to recover thereon, though such mortgage was discharged 
the day following the execution of the policy, since its existence con- 
stituted a forfeiture, which could only be waived by the insurer. 
Ins. Co. of North America v. Wicker (Tex.), 55 S. W. 740. 

Where a clause of an insurance policy provided that the entire 
policy should be void if the assured had or should procure other in- 
surance, or incumber the property by mortgage, the existence of a 
mortgage and prior insurance on the insured property invalidated 
such policy, though the assured was not examined as to whether his 
property was incumbered, or verbally informed of the effect of such 
prior insurance or incumbrance, by defendant, such facts not con- 
stituting a waiver of the condition. Wilcox v. Continental Ins. Co., 
85 Wis. 193, 55 N. W. 188. 

Where a note secured by chattel mortgage on wheat was never 
delivered, such incumbrance did not invalidate a policy insuring the 
wheat, conditioned to be void if the subject of the insurance should 
be incumbered by a chattel mortgage. Ins. Co. of North America v. 
Wicker (Tex.), 55 S. W. 740. 

For an additional note relative to this point, see vol. XIII, p. 297, 
Va. Law. Register. 



DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 



LIQUID CARBONIC CO. v. NORFOLK & W. RY. CO. 
Sept. 12, 1907. 
[58 S. E. 569.] 
Carriers — Limiting Liability — Claims for Damages — Notice. — A 

stipulation in a bill of lading of a carrier that, unless claims for dam- 



